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FILE: 

T H m  COMPTnOLL8R O8N8RAL 
O C  TH. U N I T 8 0  .TAT.. 
W A ~ H I N O T O N .  0. c. a o s u c )  

OATE: May I, 1985 
Zagata F a b r i c a t o r s ,  Inc. 

MATTER OF: 

OIOEST: 
Action of b i d d e r  i n  not d i s p a t c h i n g  b id  by 
commercial c a r r i e r  t o  a l o c a t i o n  s p e c i f -  
i c a l l y  d e s i g n a t e d  i n  t h e  s o l i c i t a t i o n  f o r  
t h e  r e c e i p t  of hand-ca r r i ed  b i d s  was para-  
mount cause  o f  l a t e  r e c e i p t ,  and b i d  was 
p r o p e r l y  r e j e c t e d  as  l a t e .  

Zagata  F a b r i c a t o r s ,  I n c .  ( Z a g a t a ) ,  p r o t e s t s  t h e  
award by t h e  A r m y  of a contract  f o r  s h i p p i n g  and 
s t o r a g e  c o n t a i n e r s  p u r s u a n t  t o  i n v i t a t i o n  f o r  b i d s  
( I F B )  N o .  DAAJ09-84-B-A657. Zagata  con tends  t h a t  t h e  
Army e r r e d  i n  no t  c o n s i d e r i n g  i t s  low b id  which  t h e  
p r o t e s t e r  c l a i m s  was d e l i v e r e d  l a t e  d u e  t o  government 
f a u l t .  Zagata  requests t h a t  i t s  b i d  be cons ide red  f o r  
award. I n  t h e  a l t e r n a t i v e ,  Zagata  c l a i m s  b i d  prepara-  
t i o n  costs and a t t o r n e y s '  fees.  

W e  deny t h e  p r o t e s t  and c l a im.  

The I F B  s e t  f o r t h  t h a t  b i d s  would be r e c e i v e d  on 
November 3 0 ,  1984, by 1:OO p . m . ,  a t :  

"US Army Avia t ion  Systems Command 
ATTN: DRSAV-PAEF 
4 30 0 Good f e 1 low Blvd . 
S t .  L o u i s ,  MO 63120." 

Hand-carr ied b i d s  were t o  be d e l i v e r e d  t o  a d e p o s i t o r y  
i n  t h e  "Small  B u s i n e s s  O f c . ,  Bldg. l 2 O E  1st Floor.'' 

Zagata  d e l i v e r e d  i t s  b i d  by a commercial c a r r i e r  
o n  t h e  morning of  b id  open ing ,  November 3 0 ,  1984. 
T h e  package c o n t a i n i n g  Z a g a t a ' s  b i d  was addres sed  by 
a p p a r e n t l y  combining t h e  a forement ioned  I F B  a d d r e s s e s  
a s  fo l lows :  

"U.S. Army Av ia t ion  Systems Command 
ATTN : DRSAV-PAEF 
4300 Goodfellow Blvd. 
Bldg. 102E.  1st Floor 
Small  B u s i n e s s  O f f i c e  
S t .  Lou i s ,  MO 63120" 
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The  commercial c a r r i e r  d e l i v e r e d  t h e  package  t o  t h e  p o s t ' s  
c en t r a l  r e c e i v i n g  f a c i l i t y ,  where i t  was time-date s tamped 
as  r e c e i v e d  a t  "1984 Nov. 30 AM 11:12 ."  The  package  was 
s u b s e q u e n t l y  r o u t e d  t o  t h e  p o s t ' s  mailroom based  on t h e  
a t t e n t i o n  l i n e  l o c a t i o n  and u l t i m a t e l y  d e l i v e r e d  t o  t h e  
c o n t r a c t i n g  o e f i c e r  on December 3 ,  1984,  t h e  n e x t  working 
day a f t e r  b i d  o p e n i n g .  

Zaga ta  a l l e g e s  t h a t  t h e  l a t e  d e l i v e r y  o f  i t s  b i d  was 
d u e  p r i m a r i l y  t o  government  m i s h a n d l i n g ,  a s  t h e  package  
a r r i v e d  a t  t h e  c e n t r a l  r e c e i v i n g  f a c i l i t y  o v e r  1 h o u r  
b e f o r e  b i d  open ing .  Moreover ,  Zaga ta  a l l e g e s  f a u l t  on t h e  
p a r t  of  t h e  government  f o r  i s s u i n g  t h e  I F 8  w i t h  ? i s l e a d i n g  
i n s t r u c t i o n s  a s  t h e  IFB d i d  n o t  r e f e r e n c e  a s t rear ,  a d d r e s s  
fo r  t h e  r e c e i p t  of h a n d - c a r r i e d  b i d s  and t h a t  t k s  combina- 
t ion  of t h e  two a d d r e s s e s  was required by t h e  I F B .  

B i d d e r s  a r e  r e s p o n s i b l e  f o r  t h e  t i m e l y  d e l i v e r y  o f  
t h e i r  b i d s ,  and t h e  l a t e  d e l i v e r y  of a b i d  g e n e r a l l y  
requi res  i t s  re jec t ion .  W h i l e  t h e  I F B  e x p r e s s l y  a l l o w s  
e x c e p t i o n s  t o  t h i s  r u l e  i n  c e r t a i n  c a s e s  where t h e  b i d s  
a r e  m a i l e d ,  o u r  O f f i c e  t r e a t s  l a t e  commerc ia l ly  ca r r i ed  
b i d s  a s  l a t e  h a n d - c a r r i e d  b i d s ,  and permits t h e i r  consid-  
e r a t i o n  o n l y  w h e r e  i t  can  be shown t h a t  some wrongfu l  
a c t i o n  by t h e  government  was t h e  paramount  c a u s e  for l a t e  
d e l i v e r y ,  and t h a t  c o n s i d e r a t i o n  o f  t h e  l a t e  b i d  would not 
compromise t h e  i n t e g r i t y  of t h e  c o m p e t i t i v e  p rocuremen t  
sys t em.  M i l i t a r y  Base  Manaqement, I nc . ,  B-215649.2, 
S e p t .  1 0 ,  1984,  84-2 CPD d 2 7 5 .  

We do not f i n d  t h a t  t h e  g o v e r n m e n t ' s  a c t i o n s  con- 
s t i t u t e d  t h e  paramount  c a u s e  o f  t h e  b i d ' s  l a t e  r e c e i p t .  

F i r s t ,  w e  note  t h e  IFB was c l e a r  t h a t  t h e  l o c a t i o n  
for  r e c e i p t  o f  h a n d - c a r r i e d  b i d s  was d i f f e r e n t  t h a n  t h e  
l o c a t i o n  for  t h e  r e c e i p t  o f  o t h e r  b i d s .  

Second, regardless of w h e t h e r  we consider t h e  time 
consumed by t h e  Army i n  r o u t i n g  t h e  b i d  package  t o  t h e  
c o n t r a c t i n g  o f f i c e r  a s  c o n t r i b u t i n g  t o  i t s  l a t e  a r r i v a l ,  
w e  v i ew t h e  a c t i o n s  of Z a g a t a  i n  not d i s p a t c h i n g  i t s  
c a r r i e r  o n l y  t o  t h e  l o c a t i o n  s p e c i f i c a l l y  i n d i c a t e d  f o r  
h a n d - c a r r i e d  b i d s  a s  t h e  paramount  c a u s e  for t h e  l a t e  
r ece ip t .  Where ,  a s  here ,  there  i s  n o  e v i d e n c e  t h a t  t h e  
commercial c a r r i e r ,  a s  t h e  p r o t e s t e r ' s  a g e n t ,  a t t e m p t e d  
t o  make a p r o p e r  and t i m e l y  d e l i v e r y  t o  t h e  e x p r e s s l y  
d e s i g n a t e d  IFB o f f i c e  or t h a t  i t  was p r e v e n t e d  from d o i n g  
so by government  p e r s o n n e l ,  w e  have  h e l d  t h a t  t h e  govern-  
m e n t  a c t i o n  c a n n o t  be s a i d  t o  be t h e  paramount  c a u s e  f o r  
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t h e  l a t e  r e c e i p t .  F i n a l l y ,  t h e  l a c k  of a s t ree t  a d d r e s s  
f o r  t h e  h a n d - c a r r i e d  b i d  d e p o s i t o r y  h a s  not  c o n s t i t u t e d  
government  f a u l t  i n  c a s e s  s i m i l a r  t o  t h i s .  Chemica l  
Waste Management, Inc., 8-215382, S e p t .  1 0 ,  1984,  84-2 CPD 
1 2 7 4 ;  S o u t h e r n  Oregon A g g r e g a t e ,  Inc., B-190159, Dec. 1 6 ,  
1 9 7 7 ,  77-2 C P D  (1 477 .  

A c c o r d i n g l y ,  b e c a u s e  of o u r  d e c i s i o n  deny ing  t h e  
p r o t e s t ,  t h e  c l a i m  is  a l s o  d e n i e d .  

& 4-* Harry  R. Van Cleve  
G e n e r a l  C o u n s e l  V 
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